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 1.  TIME:  9:00   CASE#: MSC15-01745 
CASE NAME: HANDELMAN VS. AFFORDABLE PAYRO 
HEARING ON MOTION TO/FOR ENFORCE POST JUDGMENT SETTLEMENT 
AGREEMENT FILED BY SCOTT F. HANDELMAN 
* TENTATIVE RULING: * 
 
Plaintiff’s motion to enforce the post-judgment settlement agreement is granted.  
 
The court’s calculation of the resulting judgment amount differs from that proposed by plaintiff 
because plaintiff applied defendant’s partial payments to interest rather than principal. The 
terms of the agreement require the judgment “be reduced by all moneys paid to Handleman 
prior to default.” Exh. A, p.2:22-23.   
 
Applying the payments of $7,715 to the judgment amount of $66,498.70, creates a principal 
balance owed of $58,783.74. The last payment was January 15, 2019 so the first missed 
payment was February 20, 2019. Calculating statutory interest on the principal balance from that 
date until the motion was filed on April 26, 2021 results in interest owed of $12,658.64. The 
court will therefore enter judgment in favor of plaintiff and against defendant in the amount of 
$71,442.38. 
 

  

  
 2.  TIME:  9:00   CASE#: MSC18-00581 
CASE NAME: NAJJAR VS. GOLDSTEIN 
HEARING ON MOTION TO/FOR PORTIONS OF THE 1ST AMENDED CROSS 
COMPLAINT FILED BY GEORGE NAJJAR 
* TENTATIVE RULING: * 
 

Plaintiff and cross-defendant, George Najjar, moves to strike portions of the first 
amended cross-complaint by Alex Goldstein and New U Life Corporation (collectively, 
“Goldstein”). The motion is denied. Najjar shall file and serve his answer to the FACC by June 
7, 2021. 

Background 

In this dispute over a partnership, Goldstein filed his cross-complaint for rescission of the 
50/50 oral partnership agreement on February 2, 2019. In that pleading, it was alleged that: 
“Najjar and Goldstein verbally agreed that as part of a deal, whereby they would be 50/50 
partners in NEW U LIFE, Goldstein would not be putting in money, rather Najjar would bring his 
own money and investors to finance the business.” (RJN in Support of Demurrer, Ex. 2, ¶18.) 
The original cross-complaint goes on to repeatedly mention the partnership in no uncertain 
terms. Goldstein’s position is that, if Goldstein had known the information he alleges was 
withheld by Najjar, “he would never have invited Najjar to join him in business.” (Id. at ¶10.) 

Goldstein later sought leave to amend and, pursuant to the sham pleading rule, the 
Court allowed amendment, but ordered Goldstein not to alter previous admissions that he 
verbally agreed to form a 50/50 partnership. Goldstein’s later-filed FACC includes the allegation 
of a verbal agreement to be 50/50 partners (see RJN in Support of Demurrer, Ex. 6, ¶23) and 
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does not identify the oral agreement as “alleged” or “proposed” as was set forth in his proposed 
pleading. 

Najjar perceives noncompliance with the Court’s order by the FACC’s repeated use of 
the word “any.” After he met and conferred with Goldstein pursuant to Code of Civil Procedure 
section 435.5, Najjar brought this motion to strike challenging Goldstein’s implementation of the 
Court’s order by continuing his references to “any agreement” in the filed FACC. 

Evidentiary Matters 

Najjar’s requests for judicial notice as to documents previously filed in this case, are 
granted.  

Goldstein has filed objections to Najjar’s declaration in support of his reply. The first 
objection is sustained. The declaration will not be considered. Because a court does not 
generally accept evidence on reply, or consider any extrinsic evidence with respect to a motion 
to strike, the evidence is improper. The Court declines to reach defendants’ second objection 
pursuant to Evidence Code §1152 at this time. 

Discussion 

The Court may, in its discretion and upon a motion to strike by defendant (or cross-
defendant): (a) strike out any irrelevant, false, or improper matter inserted in any pleading, or (b) 
strike out all or any part of any pleading not drawn or filed in conformity with the laws of this 
state, a court rule, or an order of the court. (Code Civ. Proc., §§ 435-436.) The matter must 
appear on the face of the complaint, or be subject to judicial notice. (Code Civ. Proc., § 437.)   

The Court does not find the use of the word “any” to be irrelevant, false, or improper and 
uses its discretion to permit Goldstein to plead in this manner. For the bar on inconsistent fact 
pleading to apply, the facts must be “antagonistic,” which means inherently contradictory and 
incapable of being reconciled or explained away. (Steiner v. Rowley (1950) 35 Cal.2d 713, 718-
719.)  

Here, while the use of the word “any” suggests lack of an enforceable agreement, the 
phrase does not materially change Goldstein’s contentions. In the original cross-complaint and 
other documents (see Najjar’s Request for Judicial Notice in Support of Reply), Goldstein 
claimed he was fraudulently induced to enter into the agreement through Najjar’s concealment 
of past trouble with bankruptcy and legal problems in his former company. Because fraud is an 
affirmative defense to enforcement of a contract (or, as here, a partnership agreement), whether 
a valid contract was formed (or not) goes to the ultimate issues that must be established at trial 
or other evidentiary showing. The complaint is not evidence.  

As the Court has previously noted, an agreement is necessary for the remedy of 
rescission, which Goldstein is seeking. If parties did not agree, there is nothing to rescind and 
the cause of action has no merit, but scrutinizing the pleadings is not a substitute for trial. The 
factual issues and related theories will be more fully explored at the appropriate stage. 
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 3.  TIME:  9:00   CASE#: MSC18-00581 
CASE NAME: NAJJAR VS. GOLDSTEIN 
HEARING ON DEMURRER TO  5th Amended COMPLAINT of NAJJAR FILED BY 
GEORGE NAJJAR 
* TENTATIVE RULING: * 
 

George Najjar’s demurrer to the second cause of action in the First Amended Cross-
Complaint (“FACC”) is overruled. Najjar shall file and serve his answer to the FACC by June 7, 
2021. 

Background 

In their FACC, Alex Goldstein and New U Life Corporation allege that Najjar and 
Goldstein verbally agreed to be 50/50 partners in New U Life. 

They allege this agreement was based on Najjar's continued representations of success 
in his prior business and claims that he had lots of contacts who would invest with him. 
Goldstein claims they agreed Najjar would bring money and investors to finance the business, 
and would use his expertise to help run the company, none of which he did. (FACC, ¶¶8-9, 23.) 
The FACC also contends Najjar withheld material information, such as his past troubles with 
business, lawsuits, and bankruptcy. (FACC, ¶¶10, 12.) When Goldstein confronted Najjar with 
the information, Najjar is alleged to have resigned.  (FACC, ¶¶11-13.)  

Specifically, on or about November 16, 2017, Najjar sent Goldstein an email in which he 
stated that he had "made a final decision to sell out completely." He offered to step down and 
allow Goldstein to take ownership of the company, demanding a "buyout." (FACC, ¶32.) 

Najjar filed this suit in March 2018 claiming, inter alia, breach of an oral partnership 
agreement, seeking remedies including specific enforcement of partnership rights and 
declaratory relief. Najjar has since abandoned his claims for declaratory relief and enforcement 
of partnership rights and now seeks only damages for breach of the alleged partnership 
agreement. He alleges entitlement to an amount to be determined, but not less than 
$75,000,000. (See Fifth Amended Complaint, prayer for relief). While Najjar complains of being 
“ousted,” he provides no specific act which occurred to lead to such “ouster,” and claims his 
right to profits (as an equal partner) continued into at least 2019, after this case was filed. (See 
Fifth Amended Complaint ¶99.)  

Based on Najjar’s November 16, 2017 email, Goldstein seeks to add a cause of action to 
the FACC for a declaratory judgment that, either before, or by way of the email, Najjar withdrew 
from the partnership, that the partnership was dissolved by no later than the date of the letter, 
that Najjar waived any right to liquidation of the partnership's assets, and at the time of 
dissolution, the partnership's liability exceeded the value of its assets, leaving nothing to 
distribute, and even if there was anything to distribute at the time, Najjar is not entitled to any 
increased value in the partnership after November 16, 2017. (See FACC, ¶59.) 

Najjar’s demurrer attacks this cause of action on the basis that there is no present 
controversy between the parties and because another adequate remedy already exists. (See 
Notice of Demurrer.) 

Prior to filing, counsel for Najjar engaged in a meet and confer with counsel for 
Defendants as required by Code of Civil Procedure, §430.41. 
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Requests for Judicial Notice  

Najjar’s request for judicial notice filed with his moving papers, as to documents 
previously filed in this case, is granted. The Court declines to take notice of an unattached 
order from 2018 and a transcript of proceedings from January 2020. Najjar provides no specific 
citations of portions to be noticed. The purposes for which such notice is requested is also 
unclear and likely irrelevant. Whether the court ordered certain discovery sua sponte or at the 
request of Najjar does not determine whether an ongoing relationship exists between the parties 
for purposes of declaratory relief.  

Discussion 

“All that Code of Civil Procedure section 1060 requires is that there be an ‘actual 
controversy relating to the legal rights and duties of the respective parties.’” (Ludgate Ins. Co. v. 
Lockheed Martin Corp. (2000) 82 Cal.App.4th 592, 606.) Trial courts have discretion at the 
demurrer stage of a dispute to weed out disputes in which a declaration would not be necessary 
or proper at the time. (Osseous Technologies of America, Inc. v. DiscoveryOrtho Partners LLC 
(2010) 191 Cal.App.4th 357, 372.) There is no basis for declaratory relief where only past 
wrongs are involved. (City of Cotati v. Cashman (2002) 29 Cal.4th 69, 80; Baldwin v. Marina 
City Properties, Inc. (1978) 79 Cal.App.3d 393, 407.) 

Here, the Court is unaware of any concession by Najjar that the partnership relationship 
has been terminated, let alone any definitive date by which it terminated. As a result, Goldstein 
is entitled to know whether he continues to have a business partner. This information will affect 
his entitlement to New U Life’s profits, authority over decision making, and other behavior. By 
abandoning his request for specific performance, Najjar has not put to rest the issue of whether 
he still claims status as a partner, or when that relationship ended.  

The ongoing discovery orders related to New U Life revenues were implemented, in part, 
because of the lack of clarity on this issue. While it is highly likely that the declaratory relief 
cause of action will overlap with other issues in the case, including damages, overlap or 
duplication is generally not grounds for demurrer.  

 

  

 4.  TIME:  9:00   CASE#: MSC19-00697 
CASE NAME: BRADFORD VS MEDIANEWS GROUP, I 
HEARING ON MOTION TO/FOR COMPEL FURTHER RESPONSES FROM 
DEFENDANTS, FILED BY WALTER BRADFORD 
* TENTATIVE RULING: * 
 
Defendant’s motion to set aside waiver of objections from late-filed discovery responses is 
granted. Plaintiff’s competing motions to compel responses without objections and to deem 
RFAs admitted is denied. Plaintiff’s request for sanctions is also denied.  
 
Background 
 
Defense counsel substituted into this action on October 6, 2020. At that time, the Issue 
Conference was set for October 29 and trial was set for November 6. The same day new 
counsel substituted in, they sent a letter to plaintiff’s counsel asking that all open dates be 
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extended except for plaintiff’s pending motion for leave to amend the complaint to add a claim 
for punitive damages. Hearing nothing, defense counsel emailed plaintiff’s attorney with the 
same request on October 7. During a phone call later that afternoon, plaintiff’s counsel refused 
to stipulate to move the trial beyond January 2021 and advised the defense that they had 
waived objections to other discovery by failing to timely serve a response the day before. 
Counsel did not agree to extend pending discovery deadlines let alone mention them. 
 
The defense was unaware that the discovery at issue in this motion was pending and due 
October 19. The first time defendant learned of the outstanding discovery was in plaintiff’s 
October 22 opposition to the ex parte motion to continue the trial. In the opposition, plaintiff 
advised that the defendant was overdue in responding to the discovery at issue. Defendant filed 
responses, with objections, on December 21. Plaintiff has consistently taken the position that 
defendant is required to respond to the current discovery without objection.  
 
Analysis 
 
Defendant maintains that it is entitled to relief from waiver of the objections pursuant to CCP 
2031.300(a) and 2033.280(a). Defendant asserts that it served substantially compliant 
responses on December 21 and that its failure to provide timely responses on October 19 was 
the result of mistake, inadvertence or neglect. Plaintiff does not dispute that the responses are 
substantially compliant nor does he contend that new counsel was aware of the discovery 
before the deadline to respond. He merely takes issues with defense counsel’s failure to timely 
learn of the pending discovery on their own and to get themselves sufficiently up to speed to 
provide adequate responses within less than two weeks of substituting into the case. Plaintiff’s 
harsh position cannot be countenanced and indeed should likely be sanctioned. However, since 
the defense has not requested sanctions, the court will not impose them. 
 
Plaintiff’s competing motions are denied. 

  

 5.  TIME:  9:00   CASE#: MSC19-00697 
CASE NAME: BRADFORD VS MEDIANEWS GROUP, I 
HEARING ON MOTION TO/FOR COMPEL FURTHER RESPONSES FROM 
DEFENDANTS, FILED BY WALTER BRADFORD 
* TENTATIVE RULING: * 
 
See Line 4. 
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 6.  TIME:  9:00   CASE#: MSC19-00697 
CASE NAME: BRADFORD VS MEDIANEWS GROUP, I 
HEARING ON MOTION TO/FOR RELIEF UNDER SEC 473 FOR DELAYED 
DISCVRY RESP ETC FILED BY JEFF ANDERSON, JEFF ANDERSON 
* TENTATIVE RULING: * 
 
See Line 4.  

  

 7.  TIME:  9:00   CASE#: MSC19-01355 
CASE NAME: SINGH VS AYALA ALANIS 
HEARING ON MOTION TO/FOR CONTEST DEFT AYALA APPL FOR GOOD FAITH 
SETTLEMENT FILED BY MANUELA ESMERALDA GUITERREZ-TAPIA 
* TENTATIVE RULING: * 
 

 The motion of defendant Manuela Esmeral Gutierrez-Tapia contesting the application 

for a determination that the settlement between plaintiff and defendants Francisco Ayala Alanis 

and Miguel Ayala Manzo is in good faith is continued to June 30, 2021 on the conditions and for 

the reasons stated below. 

 
Background 
 
This is a personal injury case concerning three vehicles that were involved in an accident 

at an intersection.  Plaintiff and the non-settling defendant were traveling in the same direction 
on the same road.  The other defendant was traveling at right angles to them on a perpendicular 
road.   Plaintiff and the non-settling defendant told police at the time of the accident that the 
settling defendants entered the intersection on a red light. 

 
The settling defendants, Alanis and Manzo, have offered their insurance policy limits of 

$15,000 to plaintiff and filed an application for a determination that this settlement is in good 
faith. 

 
Defendant Tapia opposes the motion because Tapia first appeared in this case only in 

December 2020 and has little information concerning the full value of the case, how that value 
compares to the $15,000 being offered, whether that sum indeed represents the insurance 
policy’s limits, and whether Alanis and Manzo have other insurance or significant assets. 

 
That information has been largely provided with the Opposition.  Alanis and Manzo have 

submitted their declarations page confirming that the policy limits are $15,000 and have 
submitted plaintiff’s discovery responses listing claimed special damages of approximately that 
same amount.  The medical specials recoverable are likely less than stated because at least 
one of the medical bills was paid by Medi-Cal.  (See Howell v. Hamilton Meats & Provisions, Inc. 
(2011) 52 Cal.4th 541 and Hanif v. Housing Authority (1988) 200 Cal. App. 3d 635.)   
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Alanis and Manzo appear to claim that the full value of the case is likely no more than 
$30,000. 

 
The question is whether a settlement of $15,000 is in good faith if the total value of the 

claim may be twice that and the liability of the settling defendants may be 100%. 
 
Discussion 
 
The factors taken into account to determine whether a settlement is in good faith include 

“a rough approximation of plaintiffs’ total recovery and the settlor's proportionate liability, the 
amount paid in settlement, the allocation of settlement proceeds among plaintiffs, and a 
recognition that a settlor should pay less in settlement than he would if he were found liable after 
a trial. Other relevant considerations include the financial conditions and insurance policy limits 
of settling defendants, as well as the existence of collusion, fraud, or tortious conduct aimed to 
injure the interests of nonsettling defendants.” (Tech-Bilt, Inc. v. Woodward-Clyde & Associates 
(1985) 38 Cal.3d 488, 499.) A defendant's settlement figure must not be “grossly 
disproportionate to what a reasonable person, at the time of the settlement, would estimate the 
settling defendant's liability to be.” (Id. at 500.) It must not be so far “out of the ballpark” in 
relation to the factors outlined above as to be inconsistent with the equitable objectives of CCP 
877.6. (Id. at 499-500.) 

 
Even if the claimant’s damages are obviously great and the liability for them is certain, a 

disproportionately low settlement figure is often reasonable in the case of a relatively insolvent 
and uninsured, or underinsured, joint tortfeasor.  (Tech-Bilt, supra, 38 Cal. 3d 488, 499.)   

 
The trial court is given broad discretion in deciding whether a settlement is in good faith 

for purposes of section 877.6. (Cahill v. San Diego Gas & Electric Co. (2011) 194 Cal.App.4th 
939, 957.) 

 
The court is inclined to rule that the settlement here is in good faith either way, but would 

prefer to see better proof (likely declarations from them) that Alanis and Manzo are “relatively 
insolvent” and that they have no applicable insurance other than the $15,000.  (See City of 
Grand Terrace v. Superior Court (1987) 192 Cal.App.3d 1251, 1263-1264.)   Therefore, the 
court continues the hearing in this matter to June 23, 2021.  On or before June 9, 2021, 
defendants shall file and serve additional proof on these points or a declaration from counsel 
stating why they are unable to do so. 
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 8.  TIME:  9:00   CASE#: MSC19-01561 
CASE NAME: ESMAILZADEH VS BERDICHVSKY 
HEARING ON MOTION TO/FOR LEAVE TO FILE AMENDED ANSWER TO 
COMPLAINT FILED BY MIKHAIL BERDICHEVSKY DDS 
* TENTATIVE RULING: * 
 
Defendant Berdichevsky’s motion to file an Amended Answer is granted.  Plaintiff filed a 
Statement of Non-Opposition on May 20, 2021.  Defendant may file an amended answer in the 
form attached as Exhibit B to the Cohen Declaration.   
 

  

 9.  TIME:  9:00   CASE#: MSC19-02327 
CASE NAME: JOHNSON VS NORTHGATE HOMEOWNER 
HEARING ON MOTION TO/FOR ORDER COMPELLING DEFT TO ATTEND, 
TESTIFY,PROD DOCS, FILED BY DEBORAH JOHNSON 
* TENTATIVE RULING: * 
 
Plaintiff’s motion for an order compelling defendant PMK’s deposition with documents and for 
sanctions is granted.  
 
Plaintiff filed the motion after defendant failed to appear at the deposition and declined to 
provide a date certain to appear in the future. Indeed, defense counsel appeared to invite the 
motion by advising plaintiff “to do what you got to do.” The court understands that the failure to 
appear was due to a calendaring error and that defendant has recently provided some 
responsive documents and identified deponents. Nonetheless, plaintiff is entitled to sanctions for 
having to file the motion to gain compliance. Defendant is ordered to comply with the deposition 
notice and to pay sanctions of $2,400.  
 

  

10.  TIME:  9:00   CASE#: MSC19-02467 
CASE NAME: VICTORINO M CASTELLAN VS ESTAT 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY ESTATE OF OMAR 
RAY MEDLIN, DECEASED 
* TENTATIVE RULING: * 
 
The Court has before it a motion for summary judgment (“MSJ”) filed by the Estate of Omar Ray 
Medlin (“Estate”), the defendant in this matter. The MSJ is opposed by plaintiff Victorino Miguel 
Castelan (“Castelan”). The MSJ is directed at the single cause of action contained in Castelan’s 
complaint, for negligence. 

As a preliminary matter, the Estate requests the Court take judicial notice of the complaint in this 
matter. The request is denied. The complaint is part of the Court’s file in this matter, and so 
judicial notice is superfluous. The Court may consider the pleadings in this matter in connection 
with deciding the MSJ. 

Legal Standard 

The Estate contends that this action has no merit under CCP section 437c(a)(1). Section 
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437c(p)(2) supplies the applicable standard here. It says: 

A defendant or cross-defendant has met his or her burden of showing that a 
cause of action has no merit if the party has shown that … there is a complete 
defense to the cause of action. Once the defendant or cross-defendant has met 
that burden, the burden shifts to the plaintiff or cross-complainant to show that a 
triable issue of one or more material facts exists as to the cause of action … The 
plaintiff or cross-complainant shall not rely upon the allegations or denials of its 
pleadings to show that a triable issue of material fact exists but, instead, shall set 
forth the specific facts showing that a triable issue of material fact exists. 

The MSJ and Opposition 

Here, the MSJ is based on a single ground. The Estate contends that there is a complete 
defense to the cause of action for negligence; namely, that Castelan previously settled this 
matter, and so is now foreclosed from pursuing this action against the Estate. 

Opposing the MSJ, Castelan makes three arguments. First, he says that the purported 
settlement agreement/release is inadmissible, and so the Estate has failed to carry its initial 
burden and the MSJ must be denied. Second, he says that because the purported settlement 
agreement/release does not contain a Civil Code section 1542 waiver, it is invalid and the MSJ 
must be denied. Third, Castelan argues that the settlement agreement/release does not 
constitute a contract, because there was no meeting of the minds.  

The Court addresses these contentions in turn. 

Admissibility of the Purported Settlement Agreement 

The purported settlement agreement/release (the Court will refer to it as the “Release”) is 
offered into evidence via the declaration of Janette Adams. (See generally Estate SSUMF ¶¶ 2-
8.) 

Ms. Adams says that in January 2018, she was a claims supervisor for CSAA Insurance 
Exchange, Medlin’s insurer. In that capacity, she supervised Claudia De La Cruz, a CSAA 
“claims person.” (Adams Decl. ¶¶ 1, 3.) 

Ms. Adams further says that she “believe[s]” that De La Cruz “reached a settlement with the 
plaintiff” on January 17, 2018. (Adams Decl. ¶ 5.) This is based on “claims notes.” (Adams Decl. 
¶ 4.) 

Ms. Adams “believe[s]” that De La Cruz “contacted the plaintiff and proposed that he proceed 
with the settlement using a recorded release which I believe he agreed to.” (Adams Decl. ¶ 6.) 

Ms. Adams then presents what she claims is the “verbatim transcript of the release.” (Adams 
Decl. ¶ 8.) She says that the recording was made “during the regular course of CSAA Insurance 
Exchange business and was made at the time of the agreement with the plaintiff.” (Id. ¶ 9.) Ms. 
Adams further says that the “recording is made using digital recording equipment owned and 
operated by CSAA Insurance Exchange and the recording is stored digitally on CSAA Insurance 
Exchange servers.” (Id. ¶ 10.) 

Castelan submitted objections to paragraphs 4, 5, 6, 7, 8, and 11 of the Adams Declaration. 
However, the “objections” merely restate Ms. Adams’s testimony. No basis for excluding the 
testimony is provided. No legal argument for why the testimony should be excluded is provided. 
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No citation to any authority that would permit or require the Court to exclude the testimony is 
included. For the Court to exclude any of Ms. Adams’s testimony, the Court would be required to 
step into an advocacy role on behalf of Castelan and make specific objections to her testimony; 
this the Court declines to do. On this basis alone, all of the “objections” to Ms. Adams’s 
testimony are properly overruled, and the matters stated in her declaration are admissible.  

The Court has reviewed Castelan’s opposition papers in an effort to discern the specific basis 
for his objections to Ms. Adams’s declaration. The only thing the Court can locate is on page 4 
of the opposition, where Castelan says: 

Defendant relies on inadmissible evidence and improper declarations to claim 
that Plaintiff released Defendant from liability. The alleged recorded statement is 
not properly authenticated. There simply is no admissible evidence to establish 
that there was a proper release of claims. 

(Castelan Opp. 4:7-10; emphasis added.) 

Thus, in an abundance of caution, the Court considers that Castelan has raised an objection to 
the Release on authenticity grounds. 

Evidence Code section 250 defines a “writing” to include an audio recording such as the one at 
issue here. And Evidence Code section 1400 et seq. provides the standard for determining if a 
writing has been properly authenticated; section 1400 says that authenticating a writing is “the 
introduction of evidence sufficient to sustain a finding that it is the writing that the proponent of 
the evidence claims it is.” 

Specific to audio recordings, “An audio recording is typically authenticated by showing it is a 
reasonable representation of that which it is alleged to portray.” (People v. Dawkins (2014) 230 
Cal.App.4th 991, 1002.) 

Ms. Adams’s testimony is more than sufficient to sustain a finding that both the recording and its 
concomitant transcript are what the Estate claims they are; that is, a recording of a conversation 
between Castelan and De La Cruz. 

Any objection to the Release on authenticity grounds is overruled. 

As no other objections are made to the Release, the Court deems it admissible for purposes of 
deciding the MSJ. 

Civil Code section 1542 

Civil Code section 1542 says, in relevant part: 

A general release does not extend to claims that the … releasing party does not 
know or suspect to exist in his or her favor at the time of executing the release 
and that, if known by him or her, would have materially affected his or her 
settlement with the … released party. 

It is true that the Release at issue here does not contain section 1542 language. However, a 
lack of section 1542 language does not, by itself, invalidate a release. Rather, it potentially limits 
the scope of a release. If Castelan had a claim against the Estate that he did not know or 
suspect existed at the time of his conversation with De La Cruz, that particular claim might not 
be covered by the release. Castelan’s ignorance of a particular claim against the Estate would 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   21 
HEARING DATE:   05/26/21 

 
 

- 11 - 

not, however, invalidate the release for all purposes. 

The complaint in this case seeks damages for bodily injury, medical expenses, and missed work 
owing to the subject vehicle accident. (Complaint ¶¶ 9-11.) The opposition does not argue that 
Castelan did not know or suspect that he had potential claims against the Estate for bodily 
injury, medical expenses, and/or missed work at the time of his conversation with De La Cruz. 
Castelan presents no evidence concerning his ignorance of potential claims against the Estate 
for those things. Given the context and content of the conversation Castelan had with De La 
Cruz, it is difficult to imagine that Castelan was ignorant of potential claims for those things at 
that time. 

Section 1542 does not provide a basis for denying the MSJ. 

Contract Formation 

Finally, Castelan argues that the Release does not constitute a contract because there is no 
meeting of the minds. 

Contract formation requires mutual consent, which cannot exist unless the parties “agree upon 
the same thing in the same sense.” (Bustamante v. Intuit, Inc. (2006) 141 Cal.App.4th 199, 208; 
see also Civ. Code sections 1580, 1550, 1565.) “If there is no evidence establishing a 
manifestation of assent to the ‘same thing’ by both parties, then there is no mutual consent to 
contract and no contract formation.” (Weddington Productions, Inc. v. Flick (1998) 60 
Cal.App.4th 793, 811.) “The primary focus in determining the existence of mutual consent is 
upon the acts of the parties involved.” (Monster Energy Co. v. Schechter (2019) 7 Cal.5th 781, 
789.) Where the existence of a contract is at issue and the evidence is conflicting or admits of 
more than one inference, it is for a trier of fact to determine whether the contact actually existed. 
But if the material facts are certain or undisputed, the existence of a contract is a question for 
the court to decide. (Bustamante v. Intuit, Inc. (2006) 141 Cal.App.4th 199, 208.) 

Castelan’s separate statement and his declaration indicate that he “was not informed by 
accepting the money he was waiving his rights to compensation,” did not know what the term 
“liberate” meant, and did not intend to waive any right to compensation. (E.g., Castelan Sep. 
Stmt. ¶¶ 11-18; Castelan Decl. ¶¶ 12-18.) But what Castelan intended is irrelevant. The 
existence of mutual consent “is determined by objective rather than subjective criteria, the test 
being what the outward manifestations of consent would lead a reasonable person to believe.” 
(Bustamante, supra, 141 Cal.App.4th at p. 208.) Castelan’s statement that he was not informed 
that he was waiving his rights to compensation is simply belied by the evidence before the 
Court; that is, the content of the Release. 

Here, the Court considers that the material facts relevant to mutual consent, i.e., the content of 
the conversation between Castelan and De La Cruz, are not in conflict. Castelan objects to the 
admission of the conversation, but he does not say that it is inaccurate. 

The Court cannot conclude that the evidence here is conflicting or admits of more than one 
inference. Castelan confirmed that he was “presenting a claim for injuries against Omar Merlin 
[sic].” (Adams Decl. ¶ 8.) He confirmed that receiving $600, as well as being paid for any 
medical expenses that resulted from the accident up to $1000 was a “just resolution for all [his] 
damages.” (Id.) Castelan confirmed that he “had the opportunity to consider this agreement.” 
(Id.) He further confirmed that by accepting the money from CSAA, he was “liberating Omar 
Merlin [sic] in his totality for any damages caused by this accident.” (Id.) The “outward 
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manifestations” of Castelan’s consent would lead a reasonable person to believe that he 
intended to settle any claim he had against the Estate connected to the subject car accident. 

The Court rejects Castelan’s contention that there was no meeting of the minds pertaining to the 
Release. 

Williams Declaration 

The evidence presented in the Williams Declaration is largely duplicative of the Adams 
Declaration, and where it is not, it is not necessary to decide the MSJ. Accordingly, the Court 
declines to rule on the objections to the Williams Declaration. (See CCP section 437c(q).) 

Conclusion and Order 

The MSJ is granted. The Estate shall prepare a form of judgment, separate from any order on 
the motion for summary judgment, and circulate it to all counsel for approval as to form before 
submitting it to the Court for signature. 
 

  

11.  TIME:  9:00   CASE#: MSC19-02605 
CASE NAME: DEBBIE WHISENHUNT VS TWIN CREE 
HEARING ON MOTION TO/FOR COMPEL FURTHER RESPONSES FR. DEFT TO 
FORM INTERROG, FILED BY DEBBIE WHISENHUNT 
* TENTATIVE RULING: * 
 
Plaintiff’s motion to compel further responses to discovery is denied. Since the motion was filed, 
new defense counsel has subbed in and filed responses. If plaintiff is dissatisfied with the 
current responses (as it appears), her remedy is to go to the Discovery Facilitator and start over. 
The court has no briefing before it on the propriety of the current responses which were not 
addressed in the moving papers. The issue of whether defendants waived all objections by 
failing to serve initial verifications is a matter that requires additional facts and briefing. See, 
e.g., CCP 2030.250(a); Food 4 Less Supermarkets, Inc. v. Sup. Ct. (1995) 40 Cal.App.4th 651, 
657. The sanctions request is denied. 
 

  

12.  TIME:  9:00   CASE#: MSC20-01652 
CASE NAME: CREATIVE DIGITAL VS RAYCOP NOR 
HEARING ON MOTION TO/FOR COMPEL COMPLIANCE W/BUSINESS RECORDS 
SUBPOENA, FILED BY RAYCOP NORTH AMERICA INC 
* TENTATIVE RULING: * 
 
The motion is continued to June 2, 2021 at 9:00 a.m. 
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13.  TIME:  9:00   CASE#: MSC20-01685 
CASE NAME: GERSHMAN PROPERTIES VS QUIKSER 
HEARING ON DEMURRER TO 1st Amended CROSS COMPLAINT of QUIKSERVE 
PIZZA, INC., A CALIFORNIA CORPORA FILED BY GERSHMAN PROPERTIES, 
* TENTATIVE RULING: * 
 
Vacated by dismissal. 

  

14.  TIME:  9:00   CASE#: MSC20-01945 
CASE NAME: HICKEY VS FCA US, LLC 
HEARING ON MOTION TO/FOR COMPEL THE DEPOSITION OF PMK 
W/PRODUCTION DOCS, FILED BY BRITTNEY HICKEY 
* TENTATIVE RULING: * 
 
Plaintiff’s motion to compel is denied without prejudice due to her failure to first engage in the 
locally required Discovery Facilitator program. 

  

15.  TIME:  9:00   CASE#: MSC20-02157 
CASE NAME: FITNESS INTERNATIONAL VS NATIO 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of FITNESS 
INTERNATIONAL, LLC FILED BY NATIONAL RETAIL PROPERTIES, LP 
* TENTATIVE RULING: * 
 

Landlord National Retail Properties, LP (“National Retail” or “landlord”) demurs to each 
of the five causes of action alleged in the First Amended Complaint filed by its tenant, Fitness 
International, LLC (“Fitness International” or “tenant”). The demurrer is sustained as to the first 
and second causes of action, with leave to amend, and otherwise overruled, as further 
discussed below. Any amended complaint shall be filed and served by June 4, 2021. 

Background 

In June 2015, parties entered into a lease agreement whereby Fitness International 
agreed to lease property from National Retail in order to operate a “health club and fitness 
facility.” (FAC, ¶14; see also Lease, Exhibit A to First Amended Complaint, at § 9.1.) Landlord 
agreed and covenanted that Fitness International would at all times have full, quiet and peaceful 
possession and enjoyment of the premises. (FAC, ¶15.)  

The terms of the lease are complicated, but the basic exchange involved payment of 
monthly base rent (apparently currently about $68,000, though not explicitly stated), for 
premises that included approximately four acres with a building that had yet to be constructed at 
the time of execution. Landlord took primary responsibility for the development of the property. 
(Development Procedure Agreement, Ex. H to Lease.) The initial term of the lease was 19 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   21 
HEARING DATE:   05/26/21 

 
 

- 14 - 

years, with the initiation of that term and the base rental amount dependent on when 
construction was completed and the costs of development, respectively.  

Government restrictions resulting from the Covid-19 pandemic prevented Fitness 
International from operating its business on the property during several months in 2020. 
Specifically, from approximately March 17, 2020 to September 29, 2020, and November 17, 
2020 through at least December 29, 2020, Fitness International was forced to close. From 
September 30, 2020 through November 17, 2020, the government imposed significant 
restrictions on business operations, including limiting capacity.  

Despite Fitness International not having full, quiet and peaceful possession and 
enjoyment of the premises, National Retail demanded the full amount of rent. Fitness 
International contends that it is excused from paying the full amount of rent because National 
Retail did not perform.  

Fitness International filed a complaint on October 16, 2020, asserting breach of the lease 
by National Retail, that rent should be proportionally abated, and claiming $151,228.03 in 
reimbursement for rent paid. Fitness International’s position, in sum, is that it was entitled to a 
reduction in rent based on the government restrictions and resulting application of California 
Civil Code section 1511. In response, National Retail demurred to the original complaint and 
filed its own unlawful detainer action for unpaid rent only (not possession). Fitness International 
amended its complaint and on March 24, 2021, the Court consolidated the two cases.  

Following meet and confer discussions with Fitness International’s counsel, National 
Retail then filed the present demurrer on the grounds that the FAC fails to state a claim, and that 
causes of action one through four are uncertain. (See Notice of Demurrer.)  

Fitness International opposes the demurrer. 

Discussion 

The limited role of a demurrer is to test the legal sufficiency of a complaint. It raises 
issues of law, not fact, regarding the form or content of the opposing party's pleading. 
(Donabedian v. Mercury Ins. Co. (2004) 116 Cal.App.4th 968, 994.) For purposes of a demurrer, 
all properly pleaded facts are admitted as true. (Aubry v. Tri-City Hospital Dist. (1992) 2 Cal.4th 
962, 967.) A court does not, however, assume the truth of contentions, deductions or 
conclusions of law. (Ibid.) In ruling on a demurrer, the court considers the face of the pleading 
attacked and matters subject to judicial notice. (Code Civ. Proc. § 430.30(a).) 

Demurrer for Uncertainty (Causes of Action 1-4) 

Uncertainty is a disfavored ground for sustaining a demurrer, and a demurrer for 
uncertainty will be sustained only when the pleading is such that the responding party cannot 
even discern what it must respond to. (Williams v. Beechnut Nutrition Corp. (1986) 185 
Cal.App.3d 135, 139.)  

The FAC here meets that low bar. The Court expects that any lingering issues can be 
illuminated through discovery. (Khoury v. Maly’s of Calif., Inc. (1993) 14 Cal.App.4th 612, 616 
[“demurrer for uncertainty is strictly construed, even where a complaint is in some respects 
uncertain, because ambiguities can be clarified under modern discovery procedures”].) 
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Demurrer for Failure to Allege Sufficient Facts  

1st and 2nd C/A for Breach 

National Retail generally demurs to the first cause of action, which is titled “Breach of 
Contract/Lease-Breach of Landlord's Representations, Warranties and Covenants” and the 
second cause of action, which states it is for “Breach of Contract/Lease-Failure to Excuse Rent.”  

To plead a breach of contract, a plaintiff must allege: (1) the existence of the contract, (2) 
plaintiff's performance or excuse for nonperformance, (3) defendant's breach, and (4) the 
resulting damages to the plaintiff. (Oasis West Realty, LLC v. Goldman (2011) 51 Cal.4th 811, 
821.)  

Fitness International has attached the lease here (FAC, Ex. A) and sufficiently pleads its 
own performance and/or excuse. The alleged breaches by landlord, however, are not supported 
by the terms of the lease or the facts pleaded.  

Tenant alleges landlord Retail failed to provide the premises (see FAC, ¶57), but tenant 
does not allege it was forced to vacate. As previously addressed in the motion to consolidate, 
landlord does not seek possession. (See Petroleum Collections Inc. v. Swords (1975) 48 
Cal.App.3d 841, 847 [holding that a tenant who does not vacate the premises within a 
reasonable time after a landlord’s breach is not entitled to relief from the obligation to pay rent.]) 

National Retail’s other alleged breach—“demanding rent and late fees during the closure 
period” (FAC, ¶63) relies on landlord’s lack of a right to rent, but nothing in the contract provides 
for discounts or offsets as a result of government-mandated shut-downs or otherwise shows a 
promise by the landlord to forego rent while tenant’s business is closed, whatever the reason. 
To the contrary, parties agreed that rent payment would commence 365 days after they signed 
the lease, independent of whether tenant’s business was open. (See Lease, Ex. A to FAC, at 
§5.2.)  

Finally, no action by the landlord caused the closures. Even plaintiff alleges its cessation 
of operations on March 16, 2020 was the “result of the government closure orders.” (FAC, ¶22.)  

When the legal conclusions are set aside, the factual allegations do not show a breach 
by National Retail and, to the extent Fitness International’s statutory theory under Civil Code 
§1511 applies, that theory would seemingly apply equally to the landlord.  

There is no liability for breach of a contract whose performance has been made 
impossible by operation of law. (Baird v. Wendt Enterprises, Inc. (1967) 248 Cal.App.2d 52, 55; 
citing Civ. Code, § 1511, subd. 1; National Pavements Corp. v. Hutchinson Co. (1933) 132 
Cal.App. 235, 238 [“an action for breach of contract does not lie when its performance is 
prevented by operation of law”].)  

The demurrer is sustained to the first and second causes of action, with leave to amend.  

3rd and 4th C/A – Common Counts 

National Retail also generally demurs to the causes of action for commons counts—
specifically money had and received and money paid by mistake—because they are based on 
the same facts as those underlying the alleged breaches and nothing in the lease provided for 
offsets. (Memorandum in Support of Demurrer, 7-8.)  
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Typically, common counts are not subject to attack by general demurrer or by a special 
demurrer for uncertainty because they are treated as an exception to modern code pleading 
requirements. (Pike v. Zadig (1915) 171 Cal. 273, 276; Weitzenkorn v. Lesser (1953) 40 Cal.2d 
778, 792-793.) Further, while commons counts that seek recovery contrary to an express 
contractual term are not allowed, a plaintiff may plead inconsistently so long as no term in the 
contract expressly prevents recovery. (Newport Harbor Ventures, LLC v. Morris Cerullo World 
Evangelism (2016) 6 Cal.App.5th 1207, 1222.) 

Because tenant here sets forth that it paid full rent despite the application of Civil Code 
§1511, and because the statute operates independently of the contract itself (when performance 
“prevented or delayed by […] the operation of law, even though there may have been a 
stipulation that this shall not be an excuse […]”), plaintiff has sufficiently stated the elements 
required for money paid by mistake. (See FAC, ¶¶73-79.)  

The demurrer to the third and fourth causes of action is overruled.  

5th C/A - Declaratory Judgment 

National Retail generally demurs to the fifth cause of action because Fitness 
International has not set forth the contentions of both parties.  

Code of Civil Procedure section 1060 allows any person interested under a contract to 
bring an action in the superior court for a declaration of his or her rights and duties under the 
contract. “All that Code of Civil Procedure section 1060 requires is that there be an ‘actual 
controversy relating to the legal rights and duties of the respective parties.’” (Ludgate Ins. Co. v. 
Lockheed Martin Corp. (2000) 82 Cal.App.4th 592, 606; see also Market Lofts Community Assn. 
v. 9th Street Market Lofts, LLC (2014) 222 Cal.App.4th 924, 932 [“The law allows any party with 
an interest in a contract to pursue a declaration of rights as to that instrument when an actual 
controversy exists.”].) “One test of the right to institute proceedings for declaratory judgment is 
the necessity of present adjudication as a guide for plaintiff's future conduct in order to preserve 
his legal rights.” (American Tel. & Tel. Co. v. California Bank (1943) 59 Cal.App.2d 46, 55.) 

Fitness International has set forth the terms of the lease, which is attached to the FAC, 
and stated that, because performance was impossible, it should be excused from paying rent 
under the lease. (FAC, ¶30.) Fitness International further alleges that “Defendant demanded 
Plaintiff pay full rent.” (FAC, ¶5; see also FAC, ¶¶48, 111-113.) Parties have years left in their 
lease, with the possibility that future closures, government-mandated or otherwise, cause further 
disruption to tenant’s business. As such, parties will benefit from declaratory relief as it relates to 
their lease agreement. (American Tel. & Tel. Co. v. California Bank (1943) 59 Cal.App.2d 46, 55 
[“One test of the right to institute proceedings for declaratory judgment is the necessity of 
present adjudication as a guide for plaintiff's future conduct in order to preserve his legal 
rights.”]) 

The allegations sufficiently describe an actual controversy. The demurrer to the fifth 
cause of action is overruled. 
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16.  TIME:  9:00   CASE#: MSC21-00127 
CASE NAME: MARIA JOHNSON VS HYUNDAI MOTOR 
HEARING ON MOTION TO/FOR STRIKE PORTIONS OF FIRST AMENDED COMPLT 
FILED BY HYUNDAI MOTOR AMERICA 
* TENTATIVE RULING: * 
 
Continued to June 16, 2021 at 9:00 a.m. 

  

17.  TIME:  9:00   CASE#: MSC21-00127 
CASE NAME: MARIA JOHNSON VS HYUNDAI MOTOR 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of JOHNSON FILED BY 
HYUNDAI MOTOR AMERICA 
* TENTATIVE RULING: * 
 
Continued to June 16, 2021 at 9:00 a.m. 

  

18.  TIME:  9:00   CASE#: MSC21-00395 
CASE NAME: OURA VS A AND A SENIOR LIVING 
HEARING ON MOTION TO/FOR ORDER EXTENDING RESPONSIVE PLEADINGS 
FILED BY AAHS SAN PABLO, LLC 
* TENTATIVE RULING: * 
 
Withdrawn by moving party. 

  

19.  TIME:  9:00   CASE#: MSN21-0445 
CASE NAME: SWIFT FINANCIAL VS BAY AREA PU 
HEARING ON PETITION TO/FOR CONFIRM CONTRACTUAL ARBITRATION AWARD 
FILED BY SWIFT FINANCIAL, LLC 
* TENTATIVE RULING: * 
 
Petition to confirm the August 3, 2020 arbitration award is granted. Respondent owes petitioner 
the award amount of $89,215.98, statutory interest on the award from August 3, 2020, and fees 
and costs of $3,569.32. 
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20.  TIME:  1:30   CASE#: MSN20-0687 
CASE NAME: SHAFIZADEH VS CHAPLINE 
HEARING ON REQUEST FOR RESTRAINING ORDERS RE: CIVIL HARASSMENT, 
FILED BY MICHAEL CHAPLINE 
* TENTATIVE RULING: * 
 
Continued to July 14, 2021 at 1:30 p.m. 

  

21.  TIME:  1:30   CASE#: MSN20-0687 
CASE NAME: SHAFIZADEH VS CHAPLINE 
HEARING ON REQUEST FOR RESTRAINING ORDERS RE: CIVIL HARASSMENT, 
FILED BY ANNA SHAFIZADEH 
* TENTATIVE RULING: * 
 
See Line 20. 

  

22.  TIME:  1:30   CASE#: MSN20-1007 
CASE NAME: CHAPLINE VS J. SHAFIZADEH 
HEARING ON REQUEST FOR RESTRAINING ORDERS RE: CIVIL HARASSMENT, 
FILED BY MICHAEL CHAPLINE 
* TENTATIVE RULING: * 
 
See Line 20. 

 


